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FORUM FOR PEOPLE’S COLLECTIVE EFFORTS (FPCE) & ANR.  (‘PETITIONERS’) VS THE STATE OF WEST 

BENGAL & ANR.  (‘RESPONDENTS’) 

Recently, Hon’ble Supreme Court of India (“Hon’ble SC”) passed a judgment in the matter of Forum For People’s 

Collective Efforts (FPCE) & ANR.  (‘Petitioners’) vs The State of West Bengal & Anr. (‘Respondents’), 

striking down the provisions of the West Bengal Housing Industry Regulation Act, 2017 (‘WB-HIRA’).  

 BRIEF FACTS OF THE CASE:- 

The Petitioners filled a civil writ petition before the Hon’ble Supreme Court challenging the constitutional validity of WB-

HIRA on various grounds including the ground that WB-HIRA is parallel and virtual replica of the act enacted by the 

Central Government, viz. the Real Estate (Regulation & Development) Act, 2016 (‘RERA’).  

Contentions of the Petitioners:- The principal contentions of the Petitioners in support of its submissions that WB-

HIRA is void for want of legislative competence were: 

• WB-HIRA covers the identical field which is occupied by central enactment, RERA and that WB-HIRA is a ‘copy and 

paste’ replica of RERA (except for certain provisions that are inconsistent with RERA). 

• The subject of both RERA and WB-HIRA are in Concurrent List of Seventh Schedule of the Constitution of India, 

however, RERA being an exhaustive code regulating the contractual relationship between promoters and buyers 

in the real estate sector, WB-HIRA entrenches on an occupied filed, hence it is repugnant and void.  

• There are inconsistencies between RERA and WB-HIRA and the state legislature has made several changes which 

bends WB-HIRA in favour of the promoter-builder. 

• At the time of enactment of WB-HIRA, West Bengal legislature intended WB-HIRA to govern the housing industry 

falling under Entry 24 of List II (State List), however, during the course of oral submissions it was conceded that 

WB-HIRA does not fall under Entry 24 of List II (State List) but under Entry 6 and 7 of List III (Concurrent List) 

and therefore, the entire contention that it forms part of State List is negatived and WB-HIRA is void under Article 

254(1). 

• If the State is allowed to provide a “duplicate regime” then it would result in complete chaos in the real-estate 

sector. The provisions of RERA gives overriding effect to RERA over inconsistent existing laws.  

• The State cannot enact a law on the subject latter without seeking Presidential assent. Under RERA, the State 

Government is a delegate of Parliament whereas under WB-HIRA, the State has shifted its role to that fo a 

delegator. 
 

• Contentions of the Respondents:- The principal contentions of the Respondents were: 
 

• RERA does not cover the whole field and is not exhaustive.  

• Since WB-HIRA follows the provisions of RERA “broadly and substantially”, it would also be covered in  Entry 6 

and 7 of List III (Concurrent List). 

• The State Law would be void only if it is inconsistent with and repugnant to  a law made by the Parliament in the 

Concurrent List and in such an event only to the extent of repugnancy. Identity of subject matter does not constitue 

inconsistency or repugnancy, particularly when the central enactment is not a complete and exhaustive code. WB-

HIRA is complimentary of RERA.  

• Section 88 and 89 indicate that parliamentary intent was that that RERA should co-exist with other legislations 

and to make  RERA permissive and accommodative of state legislations. 

• The West Bengal (Regulation of Promotion of Construction and Transfer by Promoters) Act, 1993 was not repealed 

by the parliament rather it was repealed by Section 88 of WB-HIRA to align the state enactment with the RERA.  

• There is no real conflict and few inconsistencies  between the provisions of RERA and WB-HIRA are of a minor 

nature. 

DECISION OF THE COURT:- 

• Hon’ble SC stated the state legislation in pith and substance is not one which is on the subject of industries within 

the meaning of Entry 24 of List II (State List) and that both RERA and WB-HIRA have substantially similar provisions 

and both legislations fall within the ambit of Entries 6 and 7 of List III (Concurrent List) in the Seventh Schedule.  

• Hon’ble SC observed that there were several provisions of the WB-HIRA which are directly in conflict and 

dissonance with RERA. Where a State enactment in the Concurrent List has enacted or made a statutory provision 

which is in conflict with those which have been enacted by Parliament, then the law made by parliament shall 

prevail and the law made by legislature of the State shall to the extent of repugnany be “void”.  The law made by 

State legislature shall prevail only if it has received Presidential assent. 

• Hon’ble SC observed that WB-HIRA overlaps with the provisions of RERA. WB-HIRA has enacted  a parallel 

mechanism and a parallel regime on the same subject matter as the central enactment, RERA having majority 

statutory provisions identical to RERA but WB-HIRA failed to incorporate valuable institutional safeguards and 

remedies that were present under RERA and intended to protect the interest of home buyers. Hon’ble SC was of 

the opinion that State Legislature has encroached upon the legislative authority of the Parliament which has 

supremacy over the subjects falling in the Concurrent List of Seventh Schedule and labellaed the execrice 

conducted by State Legislature as “unconstitutional”. 

• Hon’ble SC held that the WB-HIRA is repugnant to RERA. Hence, it is unconstitutional. Hon’ble SC also opined that 

as a result of declaring WB-HIRA unconstitutional, provisions of West Bengal (Regulation of Promotion of 

Construction and Transfer by Promoters) Act, 1993 will not revived as the provisions are repugnant to those of 

the RERA. Hence, it is impliedly repealed on the enactment of the RERA.  

• Hon’ble Supreme Court directed that striking down of WB-HIRA will not have any effect on the registrations, 

sanctions and permissions previously granted under the WB-HIRA prior to the date of Hon’ble SC judgment.  

*** 


