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Can validity of a gift be questioned?

Under the Transfer of Property Act, any immoveable property gifted willingly by someone without
delivery of possession is considered to be rightfully owned by the donee
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ift of a property isa
voluntary transfer
of an immoveable
asset which does not
involve any exchange of
money or consideration. Legal
provisions related to gifting
of movable or immoveable
property have been given in
The Transfer of Property Act,
1875, which persons giving or
receiving a gift of immoveable
or moveable property should
take into account. In a recent
case, one interesting question
that came up for consideration
of the Supreme Court was
whether delivery of possession
was necessary for a valid gift
of immoveable property or
not. In this case, a person had
executed a gift deed duly regis-
tered in favour of one party.
In the gift deed, the donor
had reserved for herself the
right to use the property and
to receive rent during her
lifetime. Thereafter, the donor
executed a revocation deed
to revoke the gift deed earlier
executed by her, alleging that

the gift deed executed in fa

of the donee was vitiated b]r
fraud, misrepresentation and
undue influence. The lower
court observed that the said
gift deed was duly registered
and had been validly made and
accepted by the donee. The fact
that the donor had reserved the
right to enjoy the property dur-
ing her lifetime did not affect
the validity of the gift deed.
The same view was affirmed
by the appellant court, The
high vourt on appeal declined
to interfere in the matter
Therefore, aggrieved by the
decision of the high court, the
donor approached the Supreme
Court for consideration.

The main issue raised was
whether the retention of pos-
session of this gifted property
for enjoyment by the donor
during her lifetime and right
to profits in gifted property
affect the validity of the gift.
There was an apparent con-
fliet in two earlier decisions of
Supreme Court which neces-
sitated the reference of this
matter to a larger Bench of
the Apex Court for an authori-
tative pronouncement in this
re ;i
The donor relied on various
precedents and argued that a
conditional gift made without
transferring the possession
and right to deal with the
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w Legalities involved in
respect of gifting of a mov-
able or immoveable property
have been provided in The
Transfer of Property Act,
1875

w |t was held that “transfer of
possession” of the property
is not an essential condition,
though it Is a pre-requisite
under the Hindu law to con-
stitute a valid gift

# The Supreme Court on the
basis of precedents conclud-
ed that Section 123 of the Act

slon, even if it was required
by the strict Hindu law

property was invalid as per
the Act. On the other hand, the
donee contended that gift of
immoveable property without
delivery of possession wasa
valid gift under the Act,

The apex court observed
that the execution of a regis-
tered gift deed, its attestation
by two witnesses and accept-
ance by donee had already
been proved in the lower
courts. It was also concurrent-
1y held by all the three courts
below that the donee had

accepted the gift. The recitals
in the gift deed also proved the
transfer of absolute title in
the gifted property from the
donor to the donee. What was
retained was only the right to
use the property during the
lifetime of the donor which
did not in any way affect the
transfer of ownership in
favour of the donee. It was
held that ‘transfer of posses-
sion' of the property was not
an essential condition, though
it was a pre-requisite under
the Hindu law to constitute a
valid gift.

The court on the basis of
precedents concluded that
Section 123 of the Act did
away with the necessity for
the delivery of possession.

The apex court opined that
the intention of the legislature
to make delivery of posses-
sion an essential condition
was only for gift of moveable
property. Thus, it concluded
that for gift of immoveable
property, delivery of posses-
sion was not necessary.
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