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       COVID-19: DIRECTIONS ISSUED BY GOVERNMENT TO PAY WAGES – IS IT A LEGAL OR A MORAL OBLIGATION?  
 

I. The outbreak of COVID-19 significantly impacts every class of people – be they business owners or employees. Unfortunately, 

the people who are facing the brunt of the pandemic are also significantly impacted by the economic consequences following 

of its outbreak and the lockdown ordered by the Government. To ameliorate their lot, various advisories / orders / directions 

have been issued by both Central as well as State Government(s) in the best interests of their citizens.  

II. This article seeks to deal with the legal framework from which arise the advisories / directions issued by the Government 

(Central and State) specifically advising / directing employers to pay the wages of, and not to terminate, their employees 

during such pandemic period. The advisories / directions that have been issued in this respect are as follows:  

i. Advisory, dated 20.03.2020, issued by the Ministry of Labour & Employment  

Employers / owners of all establishments have been advised to not terminate the employees, particularly casual or 

contractual and / or reduce their wages.  

This Advisory has been issued by the Secretary (Labour & Employment) but does not disclose the source under which 

this power has been exercised. 

ii. Order, dated 22.03.2020, issued by the Government of National Capital Territory of Delhi, Health and 

Family Welfare Department (“Order of 22.03.2020”) 

Clause 5 of the Order of 22.03.2020specifically directs that the employees of private establishments (including temporary 

/ contractual / outsourced etc.) required to stay at home in view of the lockdown shall be treated as “on duty” and be 

paid in full. Further, any person violating the Order of 22.03.2020 shall be prosecuted under the applicable provisions.  

This Order of 22.03.2020 has been issued in exercise of powers allegedly conferred under Sections 2, 3 and 4 of the 

Epidemic Diseases Act, 1897 (hereafter “the Epidemic Act”). Further, Regulation 15 of the Delhi Epidemic Diseases 

COVID-19 Regulations, 2020, provides that all advisories issued by the Government of India on COVID-19 will ipso-facto 

be treated as directions under the Act in NCT of Delhi and non-compliance of which may attract the applicability of 

Section 188 of the Indian Penal Code, 1860.  

iii. Order, dated 29.03.2020, passed by the Ministry of Home Affairs (MHA), GoI (“Order of 29.03.2020”) 

Order of 29.03.2020 directs that the employers, be it in the industry or in shops or commercial establishments, shall 

make payment of wages of their workers, at their work places, on the due date, without any deduction, for the period 

their establishment are under closure during the lockdown. 

This Order of 29.03.2020 has been issued in exercise of the powers granted under Section 10(2)(l) under the Disaster 

Management Act, 2005 (hereafter “the DMA”). 

III.  For the purposes of examining the validity of the above Advisories / Orders, it would first be necessary to study the legal  

framework to answer the following two questions : 

a. Does the Government (Central / State) have the power to issue such an “Order” or a “Direction” to the private 

sector to continue paying salary under the provisions that have been invoked?  

b. If such power does exist, is it “advisory” or “directory” in nature? 
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In so far as the source of the power is concerned, we are dealing with two separate Acts – the Epidemic Act and 

the DMA. Since it is the DMA that has been invoked by the Central Government, we shall deal with that Act first.  
 

IV. Order of 29.03.2020 

1. The relevant part of Section 10 of the DMA reads as under : 

 “Section 10: Powers and Functions of the National Executive Committee.  

(1)   The National Executive Committee shall assist the National Authority in the discharge of its functions and have 

the responsibility for implementing the policies and plans of the National Authority and ensure the compliance 

of directions issued by the Central Government for the purpose of disaster management in the country.  

(2)  Without prejudice to the generality of the provisions contained in sub-section (1), the National Executive 

Committee may –  

(a) x x x x  

     x x x x 

(l) lay down guidelines for, or give directions to, the concerned Ministries or Departments of the Government 

of India, the State Governments and the State Authorities regarding measures to be taken by them in 

response to any threatening disaster situation or disaster;  

                    x x x x” 

2. At the outset, it is clear that the Order of 29.03.2020 has been issued by the Chairman of the National Executive 

Committee (“NEC”) and hence, it is not a “direction issued by the Central Government”. Further, it does not refer to any 

prior “direction issued by the Central Government” which the Order of 29.03.2020 seeks compliance of.  

3. Before we proceed to analyze the contours of Section 10(2) of the DMA, it may be noted that the principal function of 

the NEC is to assist the National Authority for the purpose of “Disaster Management” – which term is defined in the DMA 

as under :  

“(e) “disaster management” means a continuous and integrated process of planning, organising, coordinating 

and    implementing measures which are necessary or expedient for—  

(i) prevention of danger or threat of any disaster; 

(ii) mitigation or reduction of risk of any disaster or its severity or consequences;  

(iii) capacity-building; 

(iv) preparedness to deal with any disaster; 

(v) prompt response to any threatening disaster situation or disaster; 

(vi) assessing the severity or magnitude of effects of any disaster;  

(vii) evacuation, rescue and relief;  
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(viii) rehabilitation and reconstruction;” 

The term “disaster” itself is defined in Section 2(d) of the DMA which reads as under: 

“(d) “disaster” means a catastrophe, mishap, calamity or grave occurrence in any area, 

arising from natural or man made causes, or by accident or negligence which results 

in substantial loss of life or human suffering or damage to, and destruction of, property, 

or damage to, or degradation of, environment, and is of such a nature or magnitude 

as to be beyond the coping capacity of the community of the affected area; “ 

4. A conjoint reading of the above definitions would reveal that while a disaster is “a catastrophe, mishap, calamity or grave 

occurrence in any area, arising from natural or man-made causes, or by accident or negligence” it could not by any 

stretch of imagination be extended to cover “non-payment of wages” within its ambit. At the highest, “non-payment of 

wages” could be a consequence of the disaster, not the disaster itself. 

5. Now, even if “non-payment of wages” is construed as a consequence of a “disaster”, would it be covered any of the 

provisions of “disaster management”? A perusal of the definition of “disaster management” would indicate that it does 

cover within its ambit, in terms of Section 2(e)(ii), “mitigation or reduction of risk of any disaster or its severity or 

consequences”. Thus, measures that are related to mitigating the consequences of a disaster could fall within the 

meaning of “disaster management”. 

6. This brings us to sub-Section (2)(l) of the DMA which empowers the NEC to : (i) lay down guidelines for, or give directions 

to; (ii) the concerned Ministries or Departments of the Government of India, the State Governments and the State 

Authorities; and (iii) regarding measures to be taken by them in response to any threatening disaster situation or disaster. 

As it would be apparent from a bare perusal of the above, Section 10(2)(l) of the DMA lays out the action that can be 

taken (issue guidelines or directions), to whom the action is directed (Central or State Government or Authorities) and 

regarding what subject matter it should be (disaster).    

7. What is of importance, and to be noted, is that the NEC is not empowered to issue directions to private citizens or 

enterprises. It is not an Authority competent to direct or advise employers – especially, private employers – on how to 

manage their relationship with their employees. That particular relationship may be the subject matter of other 

legislations – such as the Industrial (Development & Regulation) Act or other Labour Laws – but, it is not and cannot be 

the subject matter of the DMA. 

8. Thus, in conclusion, the Order of 29.03.2020, in so far as it relates to payment of wages by private employers to their 

employees is concerned, is beyond the competence of the NEC and is, therefore, ultra vires. It is non-est and lends itself 

to a challenge that would be sustainable. 

 

V. Order of 22.03.2020 

9. To issue this Order, the Government of NCT of Delhi has invoked the powers conferred under Section 2 of the Epidemic 

Act, which provision reads as under: 

“2. Power to take special measures and prescribe regulations as to dangerous epidemic disease.  
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(1) When at any time the State Government is satisfied that the State or any part thereof is visited by, or 

threatened with, an outbreak of any dangerous epidemic disease, the State Government, if it thinks that the 

ordinary provisions of the law for the time being in force are insufficient for the purpose, may take, or 

require or empower any person to take, such measures and, by public notice, prescribe such temporary 

regulations to be observed by the public or by any person or class of persons as it shall deem necessary to 

prevent the outbreak of such disease or the spread thereof, and may determine in what manner and by 

whom any expenses incurred (including compensation if any) shall be defrayed. 

(2) x x x x” 

Thus, the State Government has two (2) conditions to satisfy before it takes any action under this provision and, that 

action must relate to “prevent the outbreak of such disease or the spread thereof”. 

10. To fully appreciate the contours of the Epidemic Act, it has to be appreciated that : 

a. Before the State Government is able to initiate any action under the Epidemic Act, it must: (i) be satisfied that 

there is a threat of an outbreak of a dangerous epidemic disease; and (ii) think that the ordinary provisions of 

the law are insufficient. Thus, the above mentioned two conditions are conditions precedent that have to be satisfied 

for the State Government to act. [Conditions Precedent] 

b. Once satisfied, the State Government may take action directly or indirectly – i.e., itself or by requiring or 

empowering any person to take such actions. This relates to the people who may be authorized to execute. [Who 

can take the action?] 

c. Such action should have been notified in terms of temporary Regulations. This would be in satisfaction of the 

requirement of awareness and notifying the public for their knowledge. [Notice] 

d. Whatever action is taken or desired to be taken, has to be observed by the public or by any person or class of 

persons. This would be related to scope of the action in terms of the people it applies to. [Applicability – scope of] 

e. The action itself has to necessarily be aimed to prevent the outbreak of such disease or the spread thereof. This 

would be the scope of the action in terms of the field it occupies. [Purpose] 

Thus, while the directions of the State Government(s) shall encompass any person or class of persons, it’s purpose has to 

be directed towards the prevention of the outbreak or spread of the disease. In terms, it shall be within the powers of the 

State Government(s) to direct a lockdown [defined by the three dimensions of territory, scope and time] or the capacity at 

which an enterprise may run [again defined by the three dimensions of territory, scope and time]. However, would this 

power also encompass the ability to direct an enterprise to pay its employees their salary – even when the enterprise is 

closed and no work is being performed due to Government orders?  

11. There are two aspects of this problem. The first relates to the “cause and effect” part of the given “direction”. While the 

causative reasons [conditions precedent] for the direction issued may exist, can the consequences or the effect part of 

the direction be dissected from the causative part and be held as not covered under the ambit of the “outbreak or 

spread” of the epidemic. The import of the provision may suggest so.  
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12. It may be noted that the last part of the provision – “and may determine in what manner and by whom any expenses 

incurred (including compensation if any) shall be defrayed” – specifically deals with the expense to be incurred and how 

it is to be defrayed. Thus, it would seem that the legislation recognizes the possibility that : (i) the regulations placed to 

control the outbreak or spread of the epidemic may result in expense; (ii) the expense may be required to be undertaken 

by someone other than the State; and (iii) there needs to be provisioning for such expenses. This part also starts with 

the conjunction “and” – indicating that any such direction requiring expense to be incurred must indicate who shall incur 

the expense and how it shall be defrayed at the time such direction is given. It would appear wholly arbitrary for “a 

person” or “class of persons” to bear an expense without any information, direction or knowledge of “by who” and “how” 

the expense shall be defrayed. Would a challenge to such a half baked direction – requiring an involuntary expense to 

be incurred – without providing recourse be sustainable? It would appear so. 

13. We would also do well to recognize that the Epidemic Act is an Act of 1897, when India was under British rule. While it 

may have been possible for a colonial power to impose harsh legislations on its colonies, would it be possible to interpret 

an adapted legislation in a manner that impinges upon the property rights of citizens without adequately addressing or 

providing the recourse available? It would be very difficult, if not impossible, for the State to require private enterprise 

to bear an “expense” when the State itself, which is beholden to the responsibility, is not willing to undertake it. 

14. On a well rounded view it appears that the Epidemic Act does not confer any power on the Government to direct the 

employers of private establishments to pay their employees, without first indicating how the expense will be defrayed. 

Such a direction does not appear to fall within the scope of the Epidemic Act as it primarily deals with the containment 

(outbreak and spread) of the outbreak.  

VI. In conclusion, it would appear that neither the DMA nor the Epidemic Act allow the Government (Central or State) to exercise 

this extraordinary power to issue / advisories or directions to private enterprise to continue paying wages during the lockdown 

period. It may be noted that the termination of services and payment of wages of the employees continue to be determined 

by the employers as per the relevant statute (as per the Labour and Employment Laws). 
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