HINGUSTAN TIMES, NEW DELHI,

SATLRDEY. D

EGEMBER 14, 2013

testates O

s —

e e e

‘Common areas rest with flat owners’
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According o a recent order by the Allahabad High
Court on the UP Rent Act, common areas and
facilities must be enjoyed by apartment owners
without encroaching upon the rights of the others

Sumil Tyagi
M hlesiatesShinds=danimes.com

arious states have enacted

Laws that provide for the

ownership of an apart-
ment in a building where there
iz anundivided interest in the
cotmnon areas, These laws are
also meant to make such apart-
ments transfarable.

Recemiiv the Allahabad High
Conirt, while hearing varions
wrlt petitions filed by apartment
owners and bivers' associations,
famzed a clarification regarding
the interpretation of various
provisions of the UP Apartment
(Promotion of Construction,
Qwnership & Maintenance}
Act, 2000 and UP Apariment
(Promotion of Conatruction,
Ownership ané Maintenange)
Rules, 2011, The highlights of
the judgment delivered by the
high conrt are:
® The Actis applicable to all

buildings. having three or

more apartments for residen-

Hal o commercial purposes,
B Theword ‘spartment’ inchades

Ay garage or room, I it has
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independent acoess (oA sireet,
poad or toa common area. The
papape or ronms [ a domes
tie help, however dionot carry
Any fights 07 common aress
anl facilities,

# Theterm-apartmentowner
will also iclude lessee, where
leaso isiior a period of 20
years ormore, The lessee will
Include speuss and children
of the apartment owner; Taw-
ful tenant; officer or employes
of the compeny/ firm or asso-
ciation which owns an apart-
memnt and its fenant; and a pex
acn holding a valid power of
attorney of the allottee/ mwmer
of the apartment.

B No bailder or promoter can
resist/or delay the forma-
tion of an association of
apartment owners (RWAD.
If the promoter does-not
get the RWA registered, the
apartment owners can get the

RWaA reglatered aftor giving
duenotice to the promaotar
B An apartment owner is entl-
fled to undivided interest in
the common areas and faelll-
tiesas specified in the deed of
apartment. This will not be
altered without the written
conaant of all the apartment
owners and approval of the
competent authority, These
facilities will be enjoyed by
the apartment owner without
encrodching upen the rights
of other apartment owners,
@ The ‘limited common areas
and facilities,” which are
specified in writing by the
promoter as “independent
aress, mustbeclearly dafmed
in the declaration ander
Section 12, failing which the
promoter will not be entitled
o claim fhese common areas
a5 independent areas. These
independent areas are the
ones that have been declared
as common. areas but not
inelnded for ot nse of apart-
ments, These can also besold
by other apartment owners.
B Failure to submitthe deciara.

)

A flat owner ks entitled to undivided interest in the common areas such as gardan, alevator and parking

nonwith the deed of transfer
and ils non-registration will
disentitle the promoter from
claiming common areas as
mdependent areas.

® The development authority
may demand a no-objection
certificate from the apari-
ment ownhers as a condition
for granting approval to the
promoteror developer fior car-
Fving out any change in the
building plans.

B Apartment owners’ consent
will b2 necessary for parchas-
ing additional FAR by the
nromoter: 1ts use will also be
subject to (helr consent,

e

B The BWA is to be registered
by the registrar, deplty.reg-
istrar orsnb-registrac under
the Societies Registration Act
asamended in Uitar Pradesh,

| '['he registrar/deputy feg-
istrar/sub-registrar cannot
refuse to register the HWA,
if the promoter does not join
evenaffer one month's notice
given by the apartment own-
ara, Completion of allinfra-
structure services and comple-
tion certificate from the local
authority will not be 8 ground
todeny the registration,

= Any dispute raised in an
BWA meeting must be

P

resalved amicably between
the promoter and the WA
members. Failing this, they
may approach the competent
authority and the eourt.

B If thes tovvrers have
not formed the aszociation so
far; the promoters must form
an essooiationand getitregs
tered after adopting the modsl
bylaws within 80 days:
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