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Signing a contract? Find out why time
is of the essence

The finer points of a contract, its timelines and other
aspects have to be carefully scrutinised by both
buyers and sellers. Non-compliance of ‘time is of the
essence’ clause can spell trouble for buyers
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ontracts are of critical
importance. The finer

points of a contract, its
timelines and other

aspects have tobe carefully scru-
tinised by the parties concerned.
They must be careful while
entering into contracts in which
time is of the essence, as non-
compliance of this condition
can lead to violation of contract.
When an agreement to sell
fior an immcweable property has
been executed between parties
and time of essence clause has
been included, will any viola-
tion regarding timeline entitle
the party which suffered losses
to terminate such agreement

agreement to sell on April 19,

1992, with buyers interested in
the property. The buyers paid
an advance when the agree-
ment was signed and the par-
ties agreed that the remaining
amount would be paid within
nine months from the date of
the agreement to sell.

However, as the buyer failed
to pay up the final sum within
ers sold part of the suit prop-
erty vide a registered sale deed
dated April 19,1998, to some third
parties.

After almost ane year from the
date of execution of the agree-
ment to sell, the buyers issued
a legal notice to the erstwhile
owners, demanding execution
of sale deed as per the agreement
to sell. When they did not get a
response, the buyers filed a suit
against the owners and the third
parties in the trial court.

The trial court observed
that the sale deed was not valid
and the third parties had not
purchased the suit property in
good faith and passed a decree
in favour of the buyer.

Aggrieved by the order the
third parties filed an appeal
before the high court, which
concurred with the findings
of the trial court. Thereafter,
the third parties approached
the Supreme Court with their
complaint.

The apex court on its part
took up the issue seriously.

ining the concept of time
being the essence of the con-
tract, SCrelied on the clause in
the agreement to sell, wherein
the buyer had agreed to pay the
balance consideration within
nine months.

Itheld that if time or date was
stipulated in a contract and it
was not performed by such time
or date, the innocent party could
terminate the contract.

However, SC also provided
an exception, saying there could
be situations where inference
could not be made of time being
the essence of the contract.This
could happen if the contract stip-
ulated a timeline for fulfillment
of an obligation, but had other
clauses that specified penalties

for time extensions or delay in
performance of work or had
clauses that allowed postpone-
ment of performance, SC also
observed that it was an undis-
puted fact that the buyer had not
made the payment in the stipu-
lated time and ruled in favour
of the third parties.

The apex court also observed
that the agreement to sell execut-
ed by the buyers was unregis-

tered and the third parties even
upon verification could not have
reasonably known about it.
Therefore, the SC set aside
the decision of the trial court
and the hight court and held
that since third parties had
paid the consideration in good
faith and without knowledge
of the original contract, they
would be protected by law and
the sale deed dated April 19.1993
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executed between the owners
and the third parties would be
considered valid.

The authar is a sentor partner af
Zeus Low, a corporate conmercial
law firm. Oneof itsareasof
specialisations is real estate
transactional and litigation
work. If you have any gueries,
email us at ht@zeus firm.in and
htestatesi@hindustantimes.com.



