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Legal eagle: Where there
is a will, there is a way

Creating wealthisjust oneaspect
offinancial planning. However, it
iscompleteonly when one getsto
decide whathappenstohisaccu-
mulated wealth after hisdemise.
This is where the role of Wills
come into play. A Will is a legal
declaration ofintention of a testa-
tor with respect to his property
which he desires to be carried
into effect after his death. It
assures transfer of wealth in a
mannerandat thattimeas perhis
decision. Itensuresthat wealthis
transferred topeople he chooses,
theinterests of beneficiaries are
protected for and aims at minimi-
zation ofany futurelegal discords
ordisputes.

Since, thereisnostandard for-
mat for drafting a Will, many a
times individuals draft/ write
their own Wills, withoutany pro-
fessional legal advice and assist-
ance, Sometimes this “do-it-your-
self” approach doesnotencapsu-
late the real intention of the
testator,alsomany a times there
may be paragraphs in the same
Will that are ambiguous or con-
flictinginnature. Such Willsare
then subject to challenge before
the courtsforinterpretation.

Asimilarchallenge was posed
before the Supreme Court of
India, in the matter of Madhuri
Ghosh &anothers vs. Debobroto
Dutta wherein the court dealt
with the issue oflegal validity of
an absolute bequest made with
respect to a certain property to
certain personsasagainstasub-
sequent bequest made qua the
same property later in the same
Will to different persons.

In this case, the testator in his
Will bequeathed immovable
propertyi.e. houseat Ram Bagh,
Allahabad tohis wifeand daugh-
ter jointly. The Will further
stated that after the death of the
wife and the daughter, various
other lineal descendants would
becomeownersof specified parts
ofimmovable property.

The Court held that where an
absolute bequest hasbeen made
in respect of certain property to
certain persons, then a subse-
quentbequestmadequathesame
propertylaterinthe same Will to
other persons Will be of no effect.

In case of disposition of proper-
ties, if there is a clear conflict
between what is said in one part
of the document and in another
where in an earlier part of the
documentsome propertyisgiven
absolutely to one person, but
later on, other directions about
the same property are given
which take away from the abso-
lutetitlegivenintheearlier por-
tion,insuch aconflict, the earlier

disposition of absolutetitle shall
prevailand thelaterdirections of
disposition should be disre-
garded.

In this case, the Court laid
down the legal principle that
while interpreting a Will if a tes-
tatorhasbequeathed hisabsolute
interestin the propertyinfavour
of a person, any subsequent
bequeath in the same Will which
isrepugnanttothefirstbequeath
would beinvalid.

The Court held that the abso-
lutebequest madein earlier part
of the Will in favour of the wife
anddaughter would prevail over
the subsequent bequest, in the
same Will.

Thus, it is advisable to take
assistance from legal profes-
sional to enable testator to draft
his Willand capture theintent of
the testator in an unambiguous
manner.

Aprofessional canunderstand
theintricaciesand complications
of a bequest and can scrutinize
the Will from adifferent perspec-
tive and protect testator and
ensure that the inheritors get
theirrightful estate withoutany
legal hassle and complication.
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